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                    Does compliance with rules ensure better program 

performance and accountability? Since the 1980s, many 

scholars have answered no to this question, arguing that 

as managers attempt to comply with a growing thicket 

of rules, they often lose sight of the performance of their 

agencies and programs. Even the defenders of a rules-

based approach have tended to view it as a necessary, 

though inconvenient, means of ensuring that democratic 

values and public rights are protected in the functioning 

of government. But does compliance with rules inevita-

bly result in a loss of effi  ciency and eff ectiveness in the 

performance of public projects? Th is essay presents a case 

study of a public works project and three additional case 

summaries to demonstrate a theoretical proposition that 

compliance with rules for contracting and competitive 

selection of contractors can be an essential element of both 

a project’s success and its accountability.    

   A 
key debate among scholars since the 1980s has 

been concerned with the impact on public 

 agency performance and accountability as 

managers seek to comply with rules. Many scholars 

have argued that traditional public administration has 

placed an undue emphasis on compliance with rules, 

to the detriment of the actual performance of agencies 

or programs and their accountability ( Anechiarico 

and Jacobs 1996; Behn 2001; Dicke and Ott 1999; 

Kelman 1990; Osborne and Gaebler 1992 ). At the 

same time, the traditional reli-

ance on rules as an important 

means of ensuring accountability 

has had its defenders ( deLeon 

and Denhardt 2000; Gilmour 

and Jensen 1998; Moe and 

Gilmour 1995; Piotrowski and 

Rosenbloom 2002 ). Nevertheless, 

the defenders have tended to 

limit their arguments in favor of 

rules to their importance in 

checking the unbridled power of administrators and 

in preserving democratic values and citizens’ rights. 

Many of these defenders appear to have conceded that 

an attention to rules can entail a loss of program 

performance. Piotrowski and Rosenbloom note, 

“Congress understood that instilling democratic-

constitutional values in federal administration and 

‘keeping a watchful eye on the administration of the 

laws’ could undercut effi  ciency. But it strongly pre-

ferred democratic constitutionalism” (2002, 645). 

 Moe and Gilmour, while forcefully defending public 

law as the “under-appreciated ‘cement’ that  …  ensures 

political and legal accountability of its [the adminis-

trative state’s] offi  cials,” nevertheless conclude that 

“[t]he value of accountability to politically chosen 

leaders outranks the premium placed on effi  cient, 

low-cost service” (1995, 138). 

 Th e traditional reliance of public managers on com-

pliance with rules evolved as a response to the corrup-

tion in government that was pervasive during the 

19th century,  Behn (2001)  contends. However, at the 

start of the 21st century, Behn writes, “American 

government is plagued less by the problem of corrup-

tion than by the problem of performance” (23). If 

rules act to hamper performance, then those rules 

should be loosened or eliminated in order to give 

managers the discretion needed to ensure good per-

formance. “One of the core principles of the new 

public management is that public offi  cials  should  

exercise discretion,” he states. “Tight, hierarchical 

supervision is out. Th e intelligent exercise of discre-

tion is in” (98). Jos and Tompkins note that “there is 

growing concern that [rules] 

compliance-based [accountabil-

ity] strategies are not only costly 

 …  but also hinder the formation 

of fi rm commitments to ethical 

ideals” (2004, 264). 

 In 1993, former vice president 

Al Gore launched the National 

Performance Review (NPR), 

which adopted this call of 

the New Public Management or reinventing govern-

ment movement for more managerial discretion.  1   

Piotrowski and Rosenbloom state, “Th e NPR pre-

ferred to rely on public employees’ innate goodness 

and commitment to democratic values — not rules —

 as the chief protection against abuse” (2002, 649). 
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 In concert with these critiques of rules have been 

many calls and attempts in recent years to overhaul 

and reduce “cumbersome” regulations. Th ese calls 

have come from entities as varied as the National 

Commission on Public Service (Volcker Commission) 

in 1989, the NPR in 1993, and the current adminis-

tration of George W. Bush ( Brinkley 2004; Pope 

2005; Volcker and Winter 1994 ). DiIulio describes 

the deregulation of procurement and personnel proce-

dures as “the nation’s best available chance to improve 

administration in ways that matter to public employ-

ees and citizens” (1994, 3). 

  Osborne and Gaebler’s 1992  book  Reinventing Gov-

ernment,  as Kearns observes, advanced the argument 

that government organizations must be “liberated 

from the stranglehold of regulations, bureaucratic 

procedures, line-item budgets, and risk averse organi-

zational cultures” (1996, 23). Employing some of the 

terms of the New Public Management movement, the 

Massachusetts Taxpayers Association, in a 2003 re-

port, decries the “duplicative and often confl icting 

regulations” governing the state’s human services 

contracting system. “Rather than tapping the energy 

of [human services] providers to produce quality 

services and positive outcomes for clients, the pro-

curement process has devolved into a tool for micro-

management and compliance with bureaucratic 

requirements” (30), the report adds. 

 Furthermore, many critics of the rules-based approach 

to public administration claim that auditors and in-

spectors general, in particular, either tend to, or have 

the potential to, focus on compliance with rules rather 

than performance ( Behn 2001 ; Moore and Gates 

1986). Behn contends that the result of this “account-

ability bias” has been a hunt for “scapegoats” rather 

than “programmatic ambiguities,” “policy contradic-

tions,” or other factors that may have caused an orga-

nizational failure (2001, 70). He adds that “among 

both practitioners and academics, there is a certain 

respect for those public managers who fi gure out how 

to evade the various rules and regulations that inhibit 

performance and then deploy this fl exibility to actu-

ally produce results, while escaping capture by the 

regulatory police” (29). Moore and Gates state that if 

inspectors general were to help public managers in 

their attempts to wrestle with the balance of cost and 

social value in their programs, they would “leave some 

of their precious objectivity behind,” and conse-

quently “some of their power” (1986, 27).  2   

 Is it a correct assumption that complying with rules 

governing public programs and projects inevitably 

results in delays, ineffi  ciencies, and poorer results? Is it 

possible that the “regulatory police” are called in, in 

some cases, not just because public managers have 

evaded rules but because that evasion has caused their 

projects to be subjected to unanticipated cost increases 

and delays in completion? Moreover, is it possible that 

a reasonable focus on rules might actually help man-

agers fi nd the right balance of cost and social value 

and thus produce good results? 

 Th is article evaluates these questions in the context of 

a Massachusetts-based public works project that was 

reviewed by the state’s Offi  ce of the Inspector General. 

In this case, in which municipal offi  cials assumed 

wide-ranging discretion to manage the project, nu-

merous bidding and contracting rules were disre-

garded. Th e project was plagued by unanticipated, 

unbudgeted costs and expensive environmental 

problems. 

 Th e article also presents short summaries of three 

“design-build” contracting cases reviewed by the 

Inspector General’s Offi  ce. In these additional cases, 

traditional bidding rules were also bypassed, although 

legal exemptions were sought in two instances. Th ese 

projects were nevertheless also characterized by delays 

and higher-than-projected costs. 

 Th e article then discusses a theoretical proposition that 

the evasion of — or exemptions from — procurement 

and contracting rules in public works and construction 

projects can cause performance and accountability 

failures and, conversely, that compliance with such 

rules can result in the achievement of fi ve conditions 

that can ensure project success. Th ese fi ve conditions 

are adequate project planning, the selection of the best 

agent for the task, the adoption of mutually advanta-

geous agreements between the principal and agent, the 

existence of adequate and accurate information 

about completion of the work, and the enforcement 

of appropriate agreements. 

 “Rules” are defi ned here as a broad range of require-

ments, including laws, regulations, and agency 

policies and procedures. “Project success” will be 

referred to in this article as achieving expected 

performance and accountability. “Expected 

performance,” in turn, is defi ned as achieving, at a 

minimum, the expected quality of work within a 

project’s anticipated budget and time frame. 

“Expected accountability” is defi ned as managing 

and, at a minimum, meeting public and other 

expectations for performance and responsiveness 

( Kearns 1996; Romzek and Dubnick 1987 ).  

  The Use of Case Studies in the Debate 
over Rules 
 Because the application of rules to projects and 

programs is so complex and varied, much of the 

debate over the impact of rules on performance and 

accountability has been anecdotal in nature or has 

involved the discussion of case studies ( Moe and 

Gilmour 1995, 145 ). Osborne and Gaebler, for 

instance, use several case studies in  Reinventing 
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Government  (1992), such as a case in Visalia, Cali-

fornia, in which a new city budgeting system al-

lowed a city employee to circumvent appropriation 

and procurement rules and therefore act quickly in 

purchasing a much wanted swimming pool for the 

school district at a relatively low price. Anechiarico 

and Jacobs use a multifaceted case study of corrup-

tion and racketeering in the New York City con-

struction industry to bolster their argument that the 

adoption of rules and other anticorruption measures 

has had “profound, complicating, and often negative 

implications for the organization and operation of 

public administration” (1996, xv).  Kelman (1990)  

employs nine case studies and surveys of managers 

involved in the procurement of computer equipment 

and services in federal agencies and the private 

 sector, concluding that in these instances the federal 

system was beset by rules that prevented the use of 

“good sense and good judgment” in procurement. 

 It would appear that critics of rules such as these 

consider the cases they cite to be typical within public 

administration. However, for every case study that 

shows a deleterious impact of compliance with rules 

on performance and accountability, it may well be 

possible to discover a case, such as those described 

here, in which the  avoidance  of rules appears to have 

hindered performance and accountability. As will be 

discussed, the question that remains to be explored is 

why rules appear to play such contradictory roles in 

these cases.  

  Mount Hood Public Works Project in 
Melrose, Massachusetts 
 Th e discussion of this case will focus on violations of 

three rules: 

      1.    Th e state’s public works construction bidding 

law (Massachusetts General Laws, chap. 30, sec. 

39M), which requires public agencies to select the 

most “eligible and responsible” bidder that submits 

the lowest cost proposal for projects with expected 

costs of more than $10,000.  

   2.    A state municipal fi nance law (Massachusetts 

General Laws, chap. 43, sec. 29), which requires 

that written contracts be used in transactions 

between municipalities and vendors with values 

over $5,000.  

   3.    Th e Mount Hood Memorial Park and Golf 

Course enabling statute (Massachusetts Session 

Laws, chap. 124 of the Acts of 1936), which 

requires that all revenue generated at Mount Hood 

be placed in a city account, and that the board of 

aldermen appropriate all funds for park uses.      

 In April 2000, the president of Gator Development 

Company, Inc., sent a memorandum to the mayor of 

Melrose, Massachusetts, off ering to pay the city to 

accept approximately 300,000 tons of fi ll. Th e fi ll was 

being excavated as part of a major public works con-

struction project, the “Big Dig” (Central Artery/

Th ird Harbor Tunnel project) under way in Boston. 

Melrose is a city with a population of 27,134, located 

approximately seven miles north of Boston. Th e fi ll 

was to be delivered to the Melrose site by the Modern 

Continental Construction Company, which held 

several construction and excavation contracts with 

the Big Dig project. Modern Continental held a 

separate contract with Gator (Commonwealth of 

Massachusetts, Offi  ce of the Inspector General 

2002). 

 On April 19, one week after receiving the Gator 

memo, the Melrose parks superintendent sent a memo 

to the mayor, recommending that the city charge at 

least 70 cents per ton for the material. Th e parks 

superintendent’s memo included a project scope of 

work for the fi ll that called for reconstruction of the 

12th fairway of the Mount Hood Memorial Park and 

Golf Course. Mount Hood is a 230-acre city park in 

Melrose with hiking trails, an 18-hole golf course, and 

other recreational features. Th e park is funded largely 

through revenues from the golf course, leases, and 

grants (Commonwealth of Massachusetts, Offi  ce of 

the Inspector General 2002). 

  Violation of the Enabling Statute 
 Modern Continental began deliveries of fi ll to the 

city on May 3, 2000. Under an arrangement worked 

out informally with the city, Gator made payments 

to suppliers and other contractors for site prepara-

tion expenses and deducted those payments from 

the revenues it owed the city for delivery of the fi ll. 

Th e city’s Park Department had procured those 

services. Th e arrangement therefore circumvented 

the requirement of the Mount Hood enabling stat-

ute that the board of aldermen appropriate all funds 

for park uses, according to the state Inspector 

General’s Offi  ce. 

 In mid-May 2000, several Melrose citizens attended a 

meeting of the city’s Conservation Commission to 

express “shock and outrage” over the removal of trees 

at Mount Hood and the dumping of fi ll without a 

master plan, appropriation by the board of aldermen 

for site preparation work, or a vote by the citizens 

(Commonwealth of Massachusetts, Offi  ce of the 

Inspector General 2002, 14). Th e Massachusetts 

Inspector General’s Offi  ce concluded that the city had 

authorized the fi ll deliveries without having accurately 

determined the scope, requirements, or cost of the 

project. 

 It was not until July 12, more than two months after 

fi ll deliveries began, that the city signed a formal 

contract with Gator specifying that fi ll would be 

delivered to Mount Hood. Th e contract, though, 

was not subject to any competitive procurement law, 
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and the city did not hold a competitive selection 

process for it.  3    

  Violations of the Municipal Finance Law 
and the Public Works Bidding Law 
 In 16 instances involving the procurement of con-

struction and other services for the fi ll delivery proj-

ect, the city failed to comply with the law requiring 

written contracts; in six of those cases, the city also 

failed to comply with the public works bid law (Com-

monwealth of Massachusetts, Offi  ce of the Inspector 

General 2002, 54). One of those instances, which had 

particularly serious consequences, involved the instal-

lation of a drainpipe on the 12th fairway of the golf 

course. 

 Th e Park Department hired Dami and Sons, a pri-

vate contractor, in early 2001 to install the drain-

pipe. City records contained no evidence that the 

pipe installation work was competitively bid, as 

required by the public works bid law. Furthermore, 

the city did not have a written contract with Dami 

and Sons, a violation of the municipal fi nance law 

(Commonwealth of Massachusetts, Offi  ce of the 

Inspector General 2002). 

 Th e Massachusetts Inspector General’s Offi  ce found 

that the Park Department had failed to provide Dami 

and Sons with any detailed design documents for the 

installation of the drainpipe. Records provided by 

Modern Continental indicated that the drainpipe was 

partially installed by Dami and Sons in an area of the 

fairway where peat was present and that “portions of 

the pipe became dislodged when the peat moved, or 

‘heaved’ underneath the drainpipe” (Commonwealth 

of Massachusetts, Offi  ce of the Inspector General 

2002, 55). A Dami and Sons excavator became buried 

in the fairway. A decision was later made by the city to 

abandon the failed pipe and cover it with fi ll (Com-

monwealth of Massachusetts, Offi  ce of the Inspector 

General 2002).  

  High Project Costs 
 In October 2001, project engineers described a num-

ber of environmental problems caused by the fi ll 

delivery project, including fl ooding of wetlands and 

adjacent upland areas and deposits of sediment in 

four resource areas. Trees and other vegetation in a 

number of those areas had died or had been stressed, 

the engineers reported (Commonwealth of Massa-

chusetts, Offi  ce of the Inspector General 2002). Th e 

proposed restoration plan included, among other 

measures, pumping water, removing sediment, re-

placing soil, and planting trees and vegetation near 

two of the resource areas. Th e plan also called for 

grading and stabilizing the slopes of fi lled areas and 

installing a new drainpipe on the 12th fairway (Com-

monwealth of Massachusetts, Offi  ce of the Inspector 

General 2002). 

 Th e fi nal total cost of the proposed project, including 

construction of a baseball fi eld, completion of the 

12th fairway, and remediation of the environmental 

issues, was estimated to be $1.8 million — an amount 

“far greater than anticipated and [which] created a 

fi nancial strain on the City” (Commonwealth of 

Massachusetts, Offi  ce of the Inspector General 2002, 

79). Th is was less than the amount the city would 

have paid had it purchased 700,000 tons of fi ll at 

market rates, which could have been as high as $3 

million, according to the Inspector General’s Offi  ce. 

But it is an unknown whether the city would have 

purchased that much fi ll had it properly planned for 

the project. Th e amount of tonnage received by the 

city was driven by the fi ll disposal needs of the Big 

Dig project, Modern Continental, and Gator. 

 In its report issued in October 2002, the Massachu-

setts Inspector General’s Offi  ce concluded that “the 

history of this project demonstrates the importance of 

adhering to legal requirements, sound contracting 

practices, and principles of public accountability” 

(81). Among the offi  ce’s recommendations for all 

public jurisdictions were the institution of protective 

measures in undertaking major public works projects, 

including front-end planning, a competitive selection 

process for contractors and suppliers with contract 

terms and conditions incorporated into the bid speci-

fi cations, clear oversight plans, and the hiring of a 

project manager and full-time professional project 

supervision.   

  Other Cases 
 In three other cases reviewed by the Massachusetts 

Inspector General’s Offi  ce that are summarized here, 

special legislation was enacted to exempt the projects 

from the state’s designer selection law or from separate 

construction bidding laws for public buildings and 

public works, allowing the projects to proceed accord-

ing to fast-track “design-build” or “design-build-

operate” methods.  4   Design-build contracts, which are 

often competitively procured through a request for 

proposal process, are based on conceptual plans, 

which have a level of completion varying from 

5 percent to 50 percent ( Bloomfi eld, Westerling, 

and Carey 1998 ). 

  Plymouth County Correctional Facility 
 In 1991, the state of Massachusetts enacted special 

legislation exempting Plymouth County in southeast-

ern Massachusetts from the designer selection law 

and public construction bidding law in constructing 

a new correctional facility to house federal, state, and 

county inmates ( Bloomfi eld, Westerling, and Carey 

1998 ). Th e project was constructed under a $69.3 

million design-build contract, which contained no 

information “defi ning the functional requirements to 

be met by the facility design; [in addition,] the speci-

fi cations included in the contract were sketchy and 
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incomplete, as is typical of design-build contract 

documents” (464). 

 According to Bloomfi eld, Westerling, and Carey, these 

sketchy design requirements made the project vulner-

able to cost increases. Th e authors also note that dis-

putes over construction defects remained unresolved 

three years after the facility was substantially com-

pleted. Moreover, during the same period in which 

the facility was designed and constructed, the state 

built a slightly larger county correctional facility else-

where in Massachusetts at a lower construction cost 

per square foot and on a faster schedule than the 

Plymouth facility, even though a similar pre-cast 

concrete construction method was used. Th at building 

had been constructed without any exemptions from 

the design and construction bid laws.  

  Privatization of Wastewater Facilities in Lynn, 
Massachusetts 
 In 1997, the Lynn Water and Sewer Commission 

(LWSC) initiated a procurement process for long-

term design-build-operate contracts for the city’s 

wastewater treatment plant and for combined sewer 

overfl ow work in order to eliminate sewer overfl ows 

and fl ooding problems (Commonwealth of Massachu-

setts, Offi  ce of the Inspector General 2001a). Th e 

LWSC obtained authorization under special legisla-

tion to exempt the contracts from the state’s public 

works bidding law. 

 Th e request for proposals issued by the LWSC for the 

sewer separation project did not specify the design 

that would be used for the project, nor did it provide 

detailed information on the nature and extent of the 

work needed to alleviate combined sewer overfl ow 

problems. Th e open-ended design competition led to 

two proposals with scopes of work that were so diff er-

ent that their prices were not comparable (Common-

wealth of Massachusetts, Offi  ce of the Inspector 

General 2001a). 

 After a proposal evaluation and contract negotiation 

period that lasted 15 months, the LWSC awarded a 

$48 million contract to U.S. Filter for the sewer sepa-

ration project. Th e Massachusetts Inspector General’s 

Offi  ce, however, found that the contract was “one-

sided” in that it placed the risks of sewer overfl ows 

and fl ooding on the LWSC. Th e review also con-

cluded that U.S. Filter’s $47 million bid price was 

$22 million higher than the cost of comparable sewer 

separation work, which the LWSC had previously 

procured in a traditional manner under the state’s 

public works bidding law.  

  Design and Construction of the University of 
Massachusetts Computer Science Center 
 In 1999, the state of Massachusetts completed con-

struction of a three-story Computer Science Research 

and Development Center at the University of Massa-

chusetts Amherst campus. In this case, the Division of 

Capital Asset Management, the state’s public con-

struction management agency, sought an exemption 

from the design and public building construction bid 

laws, which is available under the state’s modular 

building statute (Massachusetts General Laws, chap. 

149, sec. 44E). However, the Massachusetts Inspector 

General’s Offi  ce (2001b) determined that the Com-

puter Center was a conventionally constructed build-

ing and that the Department of Capital Asset 

Management had improperly avoided the separate 

designer selection and construction bid procedures 

required for public building projects. 

 A feasibility study for the project had estimated that 

the Computer Center would be built at a cost of 

$10.4 million and would be completed within 18 

months using the design-build approach (Common-

wealth of Massachusetts, Offi  ce of the Inspector Gen-

eral 2001b). Th e project, however, actually took 37 

months to complete, and change orders sought by the 

design-build contractor increased the cost of the proj-

ect by more than one-third (Commonwealth of Mas-

sachusetts, Offi  ce of the Inspector General 2001b). 

Th e Inspector General’s Offi  ce determined that most 

of the project’s major problems were attributable to 

the design-build contractor’s “failure to ensure that 

design work was complete, accurate, and timely; [to 

the contractor’s] continual eff orts to reduce construc-

tion costs through design revisions; and [to the con-

tractor’s] failure to take timely steps to replace 

non-performing subcontractors” (v).   

  A Theoretical Model for Analyzing the 
Impact of Rules on Performance 
and Accountability 
 In each of the cases presented here, expected perfor-

mance and accountability were not achieved. Th is 

article postulates a theoretical proposition, based on 

these cases, that the evasion of — or exemptions 

from — procurement and contracting rules can cause 

performance and accountability failures and, con-

versely, that compliance with such rules can ensure 

project success. Th is theoretical proposition uses a 

“logic model” technique of analyzing case study evi-

dence in which empirically observed events are 

matched to theoretically predicted events. Under this 

logic model format, an observed “public program 

intervention” is postulated to be a cause of a series of 

“immediate,” “intermediate,” and “fi nal outcomes” 

( Yin 2003, 127 ). 

 Th e enactment of rules is the public program inter-

vention in this model. An immediate outcome of the 

enactment of such rules is either compliance with 

them by project managers or avoidance of them. An 

intermediate outcome resulting from  complying  with 

rules is postulated as the ability of managers to achieve 
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fi ve project performance and accountability condi-

tions. Th ese conditions, when met, are then postu-

lated to help ensure the achievement of expected 

project performance and accountability as the fi nal 

outcome.  5   Th e conditions are as follows: 

      1.    Th e principal undertakes a planning process for 

the project that accurately identifi es the project’s 

scope of work.  

   2.    Th e principal selects the best agent based on the 

advance planning that has been done.  

   3.    Th e principal and agent enact and carry out 

mutually advantageous, clear, and lawful agree-

ments regarding the project’s scope of work.  

   4.    An adequate and accurate fl ow of information 

exists between the agent and principal regarding the 

completion of the work.  

   5.    Th e principal and agent enforce appropriate 

agreements.      

    Table   1  depicts a sequentially staged logic model to 

illustrate this article’s proposition that procurement 

and contracting rules compliance can result in the 

achievement of expected performance and 

accountability.  

  Rules Compliance and the Agency Challenge 
 Discussing the performance accountability model just 

introduced in terms of principal – agent relationships 

appears to off er insight into why compliance with 

rules may help managers ensure expected perfor-

mance and accountability in the projects they under-

take. As Pratt and Zeckhauser observe, a salient 

“challenge” in the agency relationship “arises 

whenever — which is almost always — the principal 

cannot perfectly and costlessly monitor the agent’s 

action and information. Th e problems of inducement 

and enforcement then come to the fore” (1991, 2 – 3). 

Th e principal’s diffi  culty in observing the agent’s 

eff orts and the problems of perfect and costless moni-

toring are basic problems of accountability and can 

result in problems in performance. Each of the fi ve 

performance and accountability conditions presented 

here addresses this challenge of the principal – agent 

relationship. Th us, to the extent that rules require 

principals to meet one or more of these conditions in 

undertaking projects — particularly the fi rst condition 

regarding project planning — rules should help man-

agers ensure expected project performance and 

accountability. 

 Th e following is a brief discussion of how the fi ve 

performance and accountability conditions in this 

model address the agency challenge and how compli-

ance with rules can help achieve those conditions. It is 

followed by a discussion of the Mount Hood case in 

the context of the model. 

   Th e principal undertakes a planning process for the 

project that accurately identifi es the project’s scope 

of work .      Eff ective planning is critically important 

to all the steps that follow in the execution of a 

public project, including the selection of agents to 

carry out the work, the signing of agreements with 

those agents, and the completion and monitoring of 

the work. Planning specifi es the agent’s tasks. With-

out a clear conception of the work to be done, 

principals will be more likely to be faced with 

higher costs, poorer performance, and little ac-

countability.  Werkman and Westerling (2000) , for 

example, observe that contract operation of waste-

water treatment plants produces lower costs than 

public operation when (1) the scope of work is 

precisely specifi ed in advance in bid documents and 

contracts, (2) the contractor’s performance can be 

readily evaluated, and (3) the contractor can be 

replaced or penalized if it fails to perform (see 

condition 5 of this framework). 

 Public bidding statutes are an example of rules that 

encourage project planning to the extent that they 

require that plans or specifi cations be provided to 

all prospective bidders. Under Massachusetts law, 

state-funded building projects start with the 

preparation of a plan or study that identifi es the 

public agency’s functional requirements, design 

alternatives to meet these requirements, and a cost 

estimate for the recommended design ( Bloomfi eld, 

Westerling, and Carey 1998 ). Following this 

feasibility study, a competitively selected designer 

prepares the fi nal design in the form of biddable 

plans and specifi cations. Prequalifi ed contractors 

then submit competitive bids for the construction 

work. 

     Table 1     A Model Postulating Cause-and-Effect Relationships between Rules Compliance and the Achievement of Expected Performance 
and Accountability     

  Intervention and immediate outcome       
Intermediate outcome (achievement of performance/
accountability conditions)       Final Outcome    

 •  Procurement rules are enacted and principal 
complies with them.

 •  Principal engages in accurate project planning 
process.

 •  Greater likelihood of achiev-
ing expected project perfor-
mance and accountability.   •  Contracting rules are enacted and the 

principal complies with them.
 •  Principal selects the best agent.  
 •  Mutually advantageous agreements are enacted.  
 •  Adequate fl ow of information exists between agent 
and principal.  
 •  Enforcement of agreements is ensured.  
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 Th e Massachusetts public buildings construction bid 

law (Massachusetts General Laws, chap. 149, sec. 

44A – M), requires that prequalifi ed contractors bid on 

projects based on a complete design provided by the 

designer. Section 44B requires the inclusion of both 

plans and specifi cations in the bid documents. Th e 

public agency must select the most “eligible and 

responsible” bidder that submits the lowest cost 

proposal. 

 Th e Massachusetts public works bid statute (Massa-

chusetts General Laws, chap. 39, sec. 39M), which 

applies to nonbuilding projects, such as work on a 

road, bridge, traffi  c signal, or water or sewer main, 

requires that awarding authorities include specifi ca-

tions with their invitations for bid that “shall be 

written to provide for full competition for each item 

of material to be furnished under the contract.” Th is 

statute does not specifi cally require that plans be 

included in the bid documents. However, the Mas-

sachusetts Inspector General’s Offi  ce has recom-

mended that both plans and specifi cations be 

included in invitations for bid in both public works 

and public buildings projects ( Commonwealth of 

Massachusetts, Offi  ce of the Inspector General 1998 , 

sec. 4, p. 2). 

  Bloomfi eld, Westerling, and Carey (1998)  fi nd that 

fast-track public construction methods that are 

based on incomplete plans and specifi cations, such 

as the “design-build” projects in the cases cited 

here, tend to pose higher risks to public jurisdic-

tions of cost overruns and poor design quality than 

do traditionally procured “design-bid-build” 

projects.  6   

 Advance planning has its critics as well.  Kelman 

(1990)  describes a drawback to the advance develop-

ment of detailed plans for features and applications in 

the procurement of computer systems. Such “grand 

designs,” he states, can increase the risk of “failure on 

a grand scale” (87) if the technology fails to work as 

expected or if the original idea was misconceived. 

Th ere are, however, adaptations that can be made to 

project designs even under some strict procurement 

laws. For example, “value engineering” is a technique 

allowed under Massachusetts construction procure-

ment laws that allows changes to be made to the pro-

posed design of a facility or project to best match the 

design to the facility’s or project’s desired functions 

(Commonwealth of Massachusetts, Offi  ce of the 

Inspector General 2005, 38). 

 Achievement of the following four conditions of 

this performance and accountability model fl ows 

from the achievement of this fi rst condition regard-

ing planning. In other words, adequate project 

planning is necessary before the additional condi-

tions can be met.  

  Th e principal selects the best agent based on the 

advance planning that has been done .      Th is is 

intended to mean an agent that has the experience 

and motivation to carry out the mission-based tasks 

eff ectively and effi  ciently. Competitive selection rules 

are a frequently used means of helping managers 

meet this condition of the model.  Donahue (1989)  

fi nds that public contracting tends to be successful 

only when the contracts are subject to competition. 

Competitive contracting can provide an incentive to 

agents to complete the tasks effi  ciently and eff ec-

tively or face the prospect of losing the contract 

when it is subject to a new round of competitive 

selection. Donahue notes the benefi t to privatization 

when contractors are kept in a “state of healthy 

insecurity” (218).  7   

 Competitive selection rules have been among the 

rules most frequently cited as candidates for deregu-

lation for having caused delays and other procure-

ment and performance problems in public 

construction and the delivery of public services 

( DiIulio 1994; Kelman 1990 ). Kelman contends, for 

instance, that computer systems procurement offi  cials 

in the federal agencies he surveyed had so little dis-

cretion in managing competitive selection systems for 

vendors that they were frequently unable to take into 

account the previous experience of their own agencies 

with specifi c vendors who were vying for new con-

tract awards. 

 It is important to remember, however, that fi ndings 

such as these do not necessarily constitute an argu-

ment for throwing out all procurement rules. Th ey 

could constitute an argument for improving them.  8   

For instance, the Massachusetts public buildings 

construction bid law requires the state’s public con-

struction management agency to evaluate the past 

performance of contractors before allowing them to 

bid on public projects. In addition, public agencies are 

encouraged by the Massachusetts Inspector General’s 

Offi  ce to contact references listed in bidders’ “update 

statements” to determine for themselves whether the 

contractors meet the statutory defi nition of being 

“responsible” to perform the work. Public agencies 

have clear discretion under the statute to disqualify 

bidders with histories of poor performance (Com-

monwealth of Massachusetts, Offi  ce of the Inspector 

General 2000, 57).  

  Th e principal and agent enact and carry out mutu-

ally advantageous, clear, and lawful agreements 

regarding the project’s scope of work .      Achievement 

of this third condition fl ows, as noted, from the fi rst 

condition regarding proper planning. In privatized 

relationships between principals and agents, clearly 

drawn contracts with proper performance standards 

and incentives are necessary to ensure that the agents 

carry out the organization’s mission-based tasks 
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effi  ciently and eff ectively ( Donahue 1989; Rehfuss 

1989; Romzek and Johnston 2005 ). 

 Advance project planning by the principal is necessary 

to ensure that in addition to being clear, the contract 

terms and provisions will be advantageous to the 

principal as well as the agent. Th e imbalance of risk in 

contractual arrangements, particularly between public 

principals and private agents, can be a frequent prob-

lem.  Werkman and Westerling (2000)  note that long-

term design-build-operate contracts for wastewater 

treatment plants often contain terms and provisions 

that impose risks of higher costs on the public owner 

than on the private contractor. Johnston and Romzek, 

in discussing the contracting of Medicaid services, 

fi nd that political clout of the contractors “coupled 

with the monopolistic features of the contract, in-

crease the potential for ‘milking’ the Medicaid system” 

(1999, 395).  

  An adequate and accurate fl ow of information 

exists between the agent and principal regarding the 

completion of the work .      Accurate information is 

key to the principal’s ability to hold agents account-

able for completing their tasks in accordance with the 

terms and provisions of the contract. Th us, once 

again, the process starts with planning, during which 

the principal develops the contractual standards. 

 Contract monitoring is a key means of obtaining 

information about the agent’s conformance with the 

contract, particularly in the aftermath of the increas-

ing privatization of government functions since the 

1980s ( Auger 1999; Avery 2000; Rehfuss 1989 ). 

Johnston and Romzek point out the diffi  culties gov-

ernment faces in monitoring compliance with con-

tracts because “government is necessarily at the mercy 

of the contractor to provide information on its com-

pliance with terms of the contract” (1999, 389). 

 Eff ective monitoring gauges the agent’s adherence to 

the standards established during the project planning 

phase. Without such standards, monitoring would be 

meaningless.  

  Th e principals and agent enforce appropriate 

agreements .      Project planning, experienced and 

motivated agents, mutually advantageous agreements, 

and accurate information are still 

not suffi  cient to ensure expected 

project accountability and per-

formance. If the principal has 

access to information about the 

agents’ performance with respect 

to contractual standards but is 

unable to make use of that infor-

mation, agents may still have no 

incentive to act accountably or 

perform adequately. Pratt and 

Zeckhauser note, “Th e parties whose interests are 

aff ected by others’ actions must be willing and able to 

oversee and infl uence the behavior of their agents” 

(1991, x). Th us, when contractual standards exist, the 

parties must be willing and able to enforce them. 

Enforcement can take the form of terminating or 

penalizing agents who fail to meet agreed-upon 

standards in contractual relationships.    

  Application of the Performance 
and Accountability Model to the 
Mount Hood Case 
 It can be diffi  cult, if not impossible, to determine 

precisely the impact that compliance with specifi c 

rules might have had on a public project. In a number 

of instances in the Mount Hood case, it appears likely 

that complying with rules would have prevented, or 

helped to prevent, the problems and cost overruns 

that occurred. In some instances, compliance might 

have simply protected the city against problems that 

might have occurred but did not happen to occur. It is 

also possible that if the city had complied with certain 

onerous or burdensome rules, the project’s problems 

would have been even worse than they were. 

 In considering the Mount Hood case in terms of the 

model described here, it is possible to make some 

more defi nite assertions about the project’s likely fi nal 

outcome had the three cited rules been followed. 

   Compliance with the public works bidding law .      A 

key violation of the public works bidding law oc-

curred in the case of the drainpipe installation in the 

golf course fairway. Th e faulty installation turned out 

to be a particularly expensive problem in that the 

failure of the drainpipe appears to have caused fl ood-

ing and silt deposits in the surrounding wetlands. Not 

only did the drainage system have to be redesigned, 

but also the city was forced to spend money for 

remediation work in the wetland areas. 

 Th e drainpipe failure appears to have resulted from the 

lack of a planning process to accurately identify the 

scope of the installation work. Th us, the fi rst condition 

of the performance and accountability model was not 

met in this instance. Th e question is whether compli-

ance with the public works bidding statute would have 

helped the project managers meet this fi rst condition. 

In other words, would compli-

ance with the bidding rule have 

resulted in the achievement of 

adequate planning of the project 

as an intermediate outcome? 

 As previously noted, the Massa-

chusetts construction bid laws 

require the preparation of plans 

or specifi cations in the solicitation 

documents sent to bidders. 

 Project planning, experienced 
and motivated agents, mutually 
advantageous agreements and 
accurate information are still 

not suffi  cient to ensure expected 
project accountability and 

performance. 
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Th erefore, it is likely that if city offi  cials had followed 

the requirements of the law and sought bids for the 

drainpipe installation, they would have hired an engi-

neering fi rm to prepare plans and specifi cations on 

which interested contractors could have bid. Such plans 

and specifi cations likely would have been based on the 

existing conditions of the fairway and the presence of 

peat there, and presumably those conditions would 

have been disclosed to the bidders as well.  9   Th us, it 

appears the answer to the question is yes — compliance 

with the public works bid law would have helped the 

project meet this fi rst condition for performance and 

accountability. 

 Th e city was not specifi cally required, as noted, to seek 

bids for the actual fi ll delivery contract with Gator. 

However, the city’s consequent lack of plans and spec-

ifi cations in this instance also appears to have had a 

direct impact on the city’s ability to prevent the envi-

ronmental problems that occurred.  

  Compliance with the municipal fi nance law requir-

ing written contracts .      Th e drainpipe installation also 

provides an example of a violation of the law requiring 

written contracts in transactions 

over $5,000. Th is instance of 

noncompliance with rules fl owed 

from the failure to follow the 

procurement rules and to plan 

the project accordingly. Not 

having done the necessary project 

planning, the city did not de-

velop any performance standards 

or specifi cations to which it could 

contractually bind the agent. 

Th us, the city had no legal means to protect its inter-

ests in this case. Even though the drainpipe installation 

turned out to be an expensive failure, the city had no 

legal basis to seek any monetary or other redress from 

the contractor. Had the city complied with the pro-

curement and written contract rules, it is likely that an 

agreement with the drainpipe contractor that would 

have protected its interests would have been achieved 

as an intermediate outcome. 

 Th e drainpipe installation also provides an example of 

a failure to meet conditions 4 and 5 of the perfor-

mance and accountability model, involving the exis-

tence of adequate information regarding the agent’s 

completion of the work and the ability to enforce 

compliance with agreements. Th e city apparently kept 

no meeting notes or project logs documenting the 

process of installing the pipe or the actions that led to 

the pipe failure. In addition, no city offi  cial was ap-

parently present when the pipe was moved out of 

position (Commonwealth of Massachusetts, Offi  ce of 

the Inspector General 2002). Th us, the city had no 

source of information on the cause of this expensive 

problem and therefore was not in a position to make a 

determination as to whether the contractor could be 

held responsible. Once again, these monitoring and 

enforcement problems appear to be intermediate 

outcomes of the city’s evasion of both the bidding law 

and the law requiring a contract for the work. With-

out any project specifi cations and without a contract, 

there was little purpose in monitoring the drainpipe 

installation because there was no agreement or 

standards with which to enforce compliance.  

  Compliance with the enabling statute .      Th e com-

pliance issues discussed so far concern the ability of 

city managers to ensure the performance and account-

ability of the project. But there were other principals 

involved, such as the board of aldermen and the citi-

zens themselves. Compliance with the Mount Hood 

enabling statute by the city managers would have 

enhanced the ability of these other principals to hold 

the various contractors accountable as well. For 

instance, the citizens’ concern over the lack of an ap-

propriation by the board of aldermen refl ected more 

than just anger over the technical violation of the 

enabling statute. It also refl ected a presumption that 

before appropriating money for the project, the alder-

men would have evaluated the 

feasibility of the city’s plans to 

dump fi ll in the park and remove 

trees. Th e lack of an appropria-

tion was thus a sign that a 

principal in  Kearns’s (1996)  

“accountability environment” —

 the board of aldermen — had 

been denied the opportunity to 

exercise any control over the 

project. Th e lack of an appro-

priation thus resulted in failures to meet several con-

ditions of performance and accountability in a 

political as well as a legal context.    

  Conclusion 
 From the vantage point of the New Public Manage-

ment movement, the fi ll delivery project at Mount 

Hood could be described as an innovative and entre-

preneurial project in which discretion was given to 

the key managers to achieve results. But in this case, 

the expected results were not achieved, and the costs 

were far higher than anticipated. Th ere were numer-

ous instances in which public managers failed to meet 

the conditions for expected project performance and 

accountability. Had the contracting and contractor 

selection rules been followed — and consequently, the 

planning done and the necessary agreements 

enacted — this may well have been a highly successful 

and cost-eff ective project that could have been seen as 

a model of innovative public management. 

 Similarly, in each of the three additional cases that 

were summarized, public managers bypassed bidding 

rules, either legally or illegally, because they believed 

 Th e lack of an appropriation . . . 
resulted in failures to meet 

several conditions of 
performance and accountability 

in a political as well as a legal 
context. 
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that doing so would help them complete their proj-

ects more quickly and at a lower cost. Th eir projec-

tions turned out to be wrong in every case. In each 

instance, the exemptions from or avoidance of the 

traditional procurement process resulted in failures 

to meet, at the least, the fi rst condition of the per-

formance and accountability model — the adoption 

of an accurate project planning process. In many 

instances, other conditions of the model were not 

met as well. 

 In the case of the Plymouth County Correctional 

Facility, the bypassing of procurement rules resulted 

in an incomplete project planning process, consequent 

disputes, and a risk of cost increases. In the Lynn 

wastewater facilities case, the contract between the 

LWSC and U.S. Filter was not mutually advanta-

geous; rather, it placed most of the fi nancial risk on 

the public agency. Both of these situations fl owed 

from a lack of advance project planning that, had it 

been done, would have produced bid or proposal 

solicitation processes that would have specifi ed the 

project designs and led to contracts that more equita-

bly distributed the fi nancial risks between the public 

jurisdictions and contractors and avoided costly dis-

putes. In the case of the University of Massachusetts 

Computer Science Center, the avoidance of procure-

ment laws again resulted in a lack of project planning, 

which, in turn, resulted in numerous design revisions 

and consequent delays and cost overruns. 

 It is important to emphasize that the discussion of 

these cases is intended only to illustrate how a mind-

set of complying with rules can, in fact, help a mana-

ger achieve good results and achieve them effi  ciently. 

Th ese cases, obviously, cannot prove that compliance 

with rules will always improve a project’s performance 

and accountability. Th is discussion is also not meant 

to imply that rules in themselves should be followed 

blindly or that doing so will always serve the public 

interest. Managers, even when confronted with a 

thicket of rules, do have discretion as they interpret 

those rules and consider what compliance with those 

rules really entails. Similarly, inspectors general and 

other watchdogs must use sound judgment and sort 

through the managers’ options in what Jos and 

Tompkins term a “refl ective way” (2004, 261) in 

determining whether the managers’ actions have met 

not only the letter of the rules but have served the 

public interest. 

 Kelman has argued that rules are established to pro-

mote “integrity, equity, and economy” in government 

organizations, but that there is no goal in the estab-

lishment of rules of “excellence in performance” 

(1990, 11). However, as the Massachusetts cases dem-

onstrate, the state’s procurement and contracting laws 

contain numerous provisions that, if complied with, 

can help ensure expected performance.  10   

 As noted, the question remains why the cases dis-

cussed here and those cited by  Osborne and Gaebler 

(1992), Anechiarico and Jacobs (1996) , and  Kelman 

(1990)  could result in such opposing conclusions 

about the impact of rules on performance and ac-

countability. Further case study research is needed of 

projects in which expected performance and account-

ability were achieved and those in which they were 

not achieved. Such cases could be analyzed to deter-

mine the answers to such questions as whether rules 

were complied with or avoided in carrying out the 

selected projects; whether the characteristics of rules 

postulated to ensure performance and accountability 

in fact did so; and what factors contributed to the 

success of projects in which rules were avoided. Re-

search and analysis such as this might be useful both 

in the improvement of existing rules and the drafting 

of new ones, or they might lend support to the cause 

of further deregulation.    
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  Notes 
    1.     An emphasis on performance or results is one of 

several salient features of the New Public Man-

agement or reinventing government movement. 

Other features include a market model for 

governmental functioning, an emphasis on 

customer service, and a focus on the administra-

tor as entrepreneur ( deLeon and Denhardt 2000 ).  

    2.     Th e criticism of government auditors as con-

cerned with compliance with rules rather than 

performance does not take into account a distinc-

tion that has been made since at least the early 

1990s between diff erent types of auditing pro-

cesses. Th e U.S. Government Accountability 

Offi  ce (until 2004, the General Accounting 

Offi  ce) now distinguishes in its Government 

Auditing Standards manual (the “Yellow Book” 

2003 revision) between “fi nancial audits,” “inter-

nal control audits,” “compliance audits,” “attesta-

tion engagements,” and “performance audits,” 

which are broken down into “economy and 

effi  ciency audits” and “program eff ectiveness and 

results audits.” Th e 1994 revision of the Yellow 

Book distinguished between fi nancial and perfor-

mance audits and broke down performance 

audits further into “economy and effi  ciency” and 

“program” audits. Under the 1994 revision, 

“program audits” might consider such things as 

whether “a program achieves a desired level of 

program results” (2.9[b]; emphasis added). Under 

the 1994 revision, economy and effi  ciency audits 

might consider, among other things, whether an 

entity “is complying with the requirements of 
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laws and regulations” (2.8[h]). In the 2003 

revision, objectives for program audits and 

economy and effi  ciency audits were combined 

(2.10), and a separate set of objectives was listed 

for compliance audits, including “compliance 

criteria established by laws, regulations, contract 

provisions, grant agreements and other require-

ments” (2.12).  

    3.     Th e bid law governing contracts for public works 

construction services and materials (Massachu-

setts General Laws, chap. 30, sec. 39M) requires 

an advertised bid process but applies only to 

contracts costing $10,000 or more. Because the 

city’s agreement with Gator did not entail a 

payment by the city, the bid law did not apply in 

this case. Th e Massachusetts Inspector General’s 

Offi  ce, however, concluded that “the Park Com-

mission could and should have attempted to 

foster competition in the private marketplace for 

the fi ll and public works construction services 

off ered by Gator” (2002, 13).  

    4.     Th e Massachusetts Designer Selection Law 

(Massachusetts General Laws, chap. 7, sec. 

38A1/2 – O) contains procedures for selecting 

designers for building projects through an adver-

tised competitive process.  

    5.     Th e conditions that make up this framework are 

intended to fi t within the tenets of strategic 

management, which Kearns defi nes as a series of 

strategies and actions that allow an organization 

to “capitalize on existing or emerging opportuni-

ties in its external environment” (1996, 57). Th is 

framework might be considered operational or 

tactical rather than strategic, however.  

    6.     In 2004, the Massachusetts legislature approved 

several reforms to the state’s design and construc-

tion bidding statutes intended, in part, to permit 

the use of design-build methods for larger build-

ings in conjunction with safeguards to prevent 

problems associated with inadequate project 

planning and design. Th ose safeguards include a 

requirement for prior approval by the Massachu-

setts Inspector General’s Offi  ce, which must 

determine that “the public agency has a plan and 

procedures in place to eff ectively procure and 

manage a design build fi rm” ( Commonwealth of 

Massachusetts, Division of Capital Asset 

Management 2005, 21 ).  

    7.     Th ere are, of course, many other means of moti-

vating agents to complete tasks effi  ciently and 

eff ectively. In a business context, Austin discusses 

several “organization and task features” that aff ect 

the “internal motivation” of agents and the costs 

of internal motivation, including the size of the 

organization, its cultural homogeneity, the 

duration of the relationship between the principal 

and agent and other features (1996, 98 – 99). 

Similarly, the measurement of the agent’s perfor-

mance and the provision of bonuses and other 

performance incentives are means of “external 

motivation” of the agent, according to Austin 

(82).  

    8.     Kelman notes, in fact, that there is no actual 

provision in the Federal Acquisition Regulations 

prohibiting procurement offi  cers from consider-

ing the past performance of vendors on contracts 

in their own agencies. Th e inability to do so, he 

states, “has emerged in the procurement culture 

from the doctrine that vendors may be evaluated 

only on their proposals” (1990, 43).  

    9.     Th e installation of the drainpipe without detailed 

design documents also violated a November 2000 

order of the Melrose Conservation Commission 

that required the preparation of detailed design 

documents prior to the undertaking of additional 

work at the Mount Hood site (Commonwealth 

of Massachusetts, Offi  ce of the Inspector General 

2002).  

   10.    Th e argument that rules are not concerned with 

performance is not borne out by the history of 

public construction reform in Massachusetts. In 

1980, the Ward Commission proposed major 

reforms to the state’s procurement laws as a result 

of widespread corruption in public contracting in 

the state. Th e commission’s 12-volume report 

documented numerous failures in construction 

performance as a direct result of corrupt procure-

ment practices. Th e commission proposed legisla-

tive reforms “that focused on four areas: 

corruption, political infl uence, shoddy work, and 

poor administration” ( Commonwealth of Mas-

sachusetts, Offi  ce of the Inspector General 1998 , 

sec. 1, p. 4). Th us, the intention of the commis-

sion, in proposing its procurement reforms, was at 

least partly to improve public construction perfor-

mance in the state.   
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